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PONELL, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463' of the Internal Revenue Code
in effect at the tinme the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess otherw se indicated, subsequent section references
are to the Internal Revenue Code, as anended.
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Respondent issued a Notice OF Determ nation Concerning
Col l ection Action(s) Under Section 6320 to petitioner for unpaid

Federal incone taxes and related liabilities in the foll ow ng

anount s:
Year Liability?
1991 $6, 070. 14
1992 2, 360. 67
1994 .28
1995 .54
1996 1, 557. 39

! Anpunts conputed through May 31, 2002. The anpunts for
the 1991, 1992, and 1996 taxable years conprise unpai d Federal
i ncone taxes, additions to tax for failure to tinely file Federal
incone tax returns and failure to pay Federal incone taxes under
sec. 6651(a)(1l) and (2), and interest.

The unpaid liabilities for the 1994 and 1995 taxabl e years
reflect unpaid interest calculated for 2 days. Respondent |evied
upon petitioner’s bank account on Sept. 15, 1998, for paynent of
petitioner’s 1994 and 1995 tax liabilities and interest
cal cul ated through that date. Respondent received paynent on
Sept. 18, 1998. Petitioner did not raise any issue with respect
to the unpaid interest amounts for 1994 and 1995 in the petition
filed with this Court, and, thus, these years are not before the
Court.

After concessions,? the issues are (1) whether the period of
[imtations on assessnent bars respondent from collecting the
1991 and 1992 tax liabilities, (2) whether respondent correctly
i ssued refund checks to petitioner instead of applying an

overpaynent to petitioner’s 1990 estinmated tax paynents, and (3)

2 Petitioner concedes the amount of Federal inconme taxes
due and the additions to tax for failure to tinely file Federal
i ncone tax returns under sec. 6651(a)(1) for the 1991, 1992, and
1996 taxabl e years.
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whet her petitioner is liable for the additions to tax under
section 6651(a)(2) for failure to tinely pay the 1991, 1992, and
1996 tax liabilities. Petitioner resided in Miitland, Florida,
at the time the petition was fil ed.

Backgr ound

1991, 1992, and 1996 Federal | ncone Tax Returns

Petitioner filed his 1991 return on January 6, 1999.
Respondent assessed petitioner’s reported tax due of $2,216 on
March 15, 1999. The 1991 return bears a date stanp of “February
10, 1993" next to the signature line on the return.

Petitioner filed his 1992 return on Septenber 28, 1998.
Respondent assessed petitioner’s reported tax liability of $817
on Novenber 30, 1998. The 1992 return is not a part of the
record.

As to the 1996 taxable year, petitioner filed Form 4868,
Application for Automatic Extension of Tine to File U S
I ndi vidual I ncone Tax Return, on April 15, 1997, and remtted a
paynent of $1,000 to respondent. Petitioner filed his 1996
return on April 23, 2000, and respondent assessed the reported
tax due of $1,575 on Novenber 6, 2000. Petitioner nmade no
addi tional paynents for the 1991, 1992, and 1996 taxable years
because he contended that an overpaynent from 1987 applied to the

tax liabilities for those years.



1987 Over paynent

We begin by noting that the facts as presented surroundi ng
the 1987, 1989, 1990, 1991, and 1992 taxable years are unclear,
and at tinmes, contradictory. By letter dated July 30, 1992,
petitioner sent respondent a duplicate copy of his 1989 return,
whi ch respondent filed that date, and a copy of Form 1045,
Application for Tentative Refund, claimng a net operating | oss
(NOL) for that year to be carried back to the 1987 taxabl e year
Thi s generated an overpaynment of tax in 1987 of $3, 341.
Petitioner asserts that these docunents were previously filed in
Novenber 1990, and that he never received the refund. Thus, he
filed Form 1040X, Amended U.S. Individual |Income Tax Return,
requesting respondent to apply the unpaid refund to his 1990
estimated tax paynents.

By the sane letter, petitioner also filed his 1990 return
claimng an NOL and requested that respondent carryback that NOL
to 1987. This generated an additional overpaynent in 1987 of
$3,300.% Petitioner also requested that respondent apply this
overpaynent as an estinmated tax paynent for 1990 and for “later
years.” As a result, the 1987 overpaynent total ed $6,641, which
petitioner, on his 1990 return, applied as estimted tax

paynments.

3 Petitioner clainms the overpaynment is $3,256. The reason
for the $44 discrepancy is unclear fromthe record, and we wll
apply respondent’s cal cul ati ons.
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Upon recei pt of these docunents, respondent applied $1, 829
and $817 of the 1987 overpaynment to petitioner’s 1989 and 1990
tax liabilities, respectively. The rest, $3,995, renained as an
over paynment from 1987. As a result, respondent issued two refund
checks to petitioner: (1) $780.54*% on Novenber 30, 1992, and (2)
$3, 300° on Decenber 7, 1992. Instead of negotiating these refund
checks, petitioner placed themin a file cabinet. Wen the tine
in which the checks could be negoti ated expired, respondent
issued a third check to petitioner on April 18, 1994, in the
amount of $4,080.54. Again petitioner failed to tinely negotiate
the third refund check. Respondent issued a fourth refund check
on February 5, 1996, in the anobunt of $5, 497.36,° which
petitioner negoti at ed.

On June 29, 2001, respondent issued to petitioner a Notice
of Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320. Petitioner tinely filed a Request for a Coll ection Due
Process Hearing. On June 5, 2002, respondent issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320

to petitioner determining, inter alia, that all |egal and

4 Bal ance remai ning fromthe $3,341 overpaynent resulting
fromthe 1989 NOL, mnus the 1989 and 1990 tax liabilities, plus
i nterest.

5 The overpaynent resulting fromthe 1990 NOL.

6  The $3, 995 overpaynent plus interest.
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procedural requirenents were nmet and that the collection action
shoul d proceed.

Di scussi on

Period of Limtations

Petitioner argues that the period of Iimtations on
assessnment expired for the 1991 and 1992 taxable years. W
revi ew respondent’ s determ nati ons de novo, as the period of
limtations constitutes a challenge to the underlying tax

liabilities. See MacEl vain v. Comm ssioner, T.C Mno. 2000-320.

The period of Iimtations is an affirmative defense which nust be

pl ed and established by the taxpayer. Knollwood Meni. Gardens v.

Commi ssioner, 46 T.C 764, 792 (1966); Gatto v. Comm ssioner, 20

T.C. 830, 832 (1953).7 As pertinent here, an assessnent of taxes
nmust be made “within 3 years after the return was filed (whether
or not such return was filed on or after the date prescribed)”.
Sec. 6501(a).

Respondent assessed petitioner’s 1991 and 1992 taxes on
March 15, 1999, and Novenber 30, 1998, respectively. In order to
prevail, petitioner nust establish that he filed his 1991 and
1992 returns before March 15, 1996, and Novenber 30, 1995,

respectively.

! Sec. 7491(a), concerning the burden of proof, is
i nappl i cabl e because petitioner has not satisfied its
requirenents.
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Respondent’s “Certificate of Oficial Record” indicates,
inter alia, that petitioner filed his 1991 return on January 6,
1999. While petitioner provided a copy of his 1991 return
containing a date stanp of February 10, 1993, next to the
signature line, he failed to provide any evidence of mailing or
delivery.® A date stanmp on a return, w thout any evidence of
mai | i ng or other delivery, does not satisfy petitioner’s burden.

As to the 1992 return, which is not part of the record,
respondent’s “Certificate of Oficial Record” indicates, inter
alia, that petitioner filed his 1992 return on Septenber 28,
1998. Petitioner testified that he delivered his 1992 and 1993
returns to respondent’s Maitland, Florida, Service Center on
Novenber 9, 1995. Petitioner’s testinony, wthout credible
supporting docunentary evidence, is not enough to satisfy his

burden of proof.°® See Hradesky v. Conmi ssioner, 65 T.C. 87, 89-

90 (1976), affd. 540 F.2d 821 (5th Gr. 1976). Accordingly, we
find that the period of limtations does not bar collection of

petitioner’s 1991 and 1992 tax liabilities.

8 | f a taxpayer sends a return “by registered mail or
certified mail, proof that the * * * [return] was properly
regi stered or that a postmark certified mail sender’s receipt was
properly issued * * * shall constitute prima facie evidence that
the * * * [return] was delivered”. Sec. 301.7502-1(d), Proced. &
Adm n. Regs.

o According to respondent’s “Certificate of Oficial
Record”, petitioner’s 1993 return was filed on Nov. 16, 1995.
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Application of the 1987 Over paynment

The crux of petitioner’s argunent is that if respondent had
applied the 1987 overpaynent, generated fromthe 1989 and 1990
NCL's, “as an estimated tax paynent toward any tax liability due
on ny 1990 return and |l ater years” as he requested in the July
30, 1992, letter, the tax liabilities for 1991, 1992, and 1996
woul d have been paid. W review respondent’s determ nation de
novo, as the validity of the underlying tax liability, “i.e., the
anount unpaid after application of credits to which petitioner is

entitled,” is properly at issue. See Landry v. Conmm ssioner, 116

T.C. 60, 62 (2001).

Section 6401(b) (1) provides: “If the anmount allowabl e as
credits * * * exceeds the tax inposed * * * the anmount of such
excess shall be considered an overpaynent.” The Comm ssioner may
first credit any overpaynent against “any outstanding liability
for any tax * * * owed by the taxpayer making the overpaynent”.
Sec. 301.6402-3(a)(6)(i), Proced. & Adm n. Regs. Any renaining
overpaynent may be applied to the estimated tax but only “for the

taxabl e year inmmedi ately succeeding the taxable year for which

such return (or anended return) is filed.” Sec. 301.6402-

3(a)(5), Proced. & Adm n. Regs. (enphasis added); see al so sec.
6402(b). The Conm ssioner shall refund any bal ance of the

over paynment to the taxpayer. Sec. 6402(a).
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For the 1989 taxable year, respondent correctly applied the
1987 overpaynent of $3,341, generated fromthe NOL in 1989, to
petitioner’s 1989 tax liability of $1,829. The bal ance of the
1987 overpaynent could not be applied to petitioner’s 1990
estimated tax paynents because petitioner filed his 1989 return
on July 30, 1992,1° | ong past the 1990 taxable year during which
the estimated tax paynents woul d be due. See sec. 6654(c)(2).

As to the 1990 taxable year, petitioner, in conpleting his
1990 return, applied the entire 1987 overpaynent of $6, 641 as
estimated tax paynents in 1990. As previously discussed,
respondent could not apply the portion of the 1987 over paynent
generated fromthe 1989 NOL to petitioner’s 1990 estinmated tax
paynments. As to the portion of the 1987 overpaynent arising from
the 1990 NOL, respondent correctly applied that portion of the
1987 overpaynent to petitioner’s 1990 tax liability of $817. It
IS nonsensical, as petitioner requested, to apply the remaining
bal ance of the 1987 overpaynent (generated fromthe 1990 NOL) to

petitioner’s 1990 estinmated tax paynents. Any overpaynent

10 Petitioner argues that he filed his 1989 return on Nov.
26, 1990. This issue was not addressed at trial, and we wll not
decide it. In any event, if we were to accept petitioner’s
filing date, petitioner still filed his 1989 return too late, as
the deadline for the third installnment of his 1990 estimated tax
paynment had passed. See sec. 6654(c)(2).

1 Petitioner claimed $6,611 as estinmated tax paynments in
1990. The reason for the $30 discrepancy is unclear fromthe
record, and we will apply respondent’s cal cul ati ons.
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generated in 1990 could only be applied to petitioner’s 1991
estimated tax paynents, which is the tax year inmmediately
succeedi ng the taxable year in which the 1990 return was fil ed.

See Stephenson v. Commi ssioner, T.C Meno. 1995-33; Stephenson v.

Comm ssioner, T.C Meno. 1995-32. Wen respondent coul d not

apply the remaining 1987 overpaynent to petitioner’s 1990
estimated tax liability, respondent correctly issued petitioner
the refund checks. Accordingly, we sustain respondent on this
i ssue.

Additions to Tax for Failure To Tinely Pay

We review respondent’s determ nati on de novo and sustain
respondent on this determnation.* |f a Federal incone tax is
not tinely paid, “there shall be added to the anpbunt shown as tax
on such return 0.5 percent of the anmount of such tax” for each
month or fraction thereof, but “not exceeding 25 percent” *“unl ess
it is shown that such failure is due to reasonabl e cause and not
due to wllful neglect”. Sec. 6651(a)(2). Petitioner argues
that the additions to tax should not be inposed because, if
respondent had applied the overpaynents to petitioner’s 1990
estimated tax paynents as he requested, the Federal incone taxes
due woul d have been paid. But the fact remains that petitioner

did not tinely file his returns, and he has conceded his

12 Respondent has satisfied his burden of production under
sec. 7491(c).
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liability for the additions to tax under section 6651(a)(1).
Mor eover, as di scussed, respondent previously had properly
applied the overpaynent to petitioner’s 1989 and 1990 tax
liabilities and refunded the remai nder to him

In closing, we note that petitioner is an attorney and has a
history of not tinely filing tax returns and of apparently
i gnoring any communi cations fromrespondent, including not
openi ng envel opes with refund checks. This is the crux of the
di spute before the Court. Under these circunstances,
petitioner’s claimthat he is an abused taxpayer has a decidedly
hol | ow ri ng.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




